On new contraindications to driving 

Read of what happened to the right of transgender people to drive in light of 
the adoption of a new Government decision in the article of Ksenia Kirichenko, 
comedian, director of the Project of Legal Help to Transgender People, member 
of the Council of Russian LGBT-net, and programme coordinator of LGBT- 
initiative group "Vyhod". 



In the beginning of January of 2015 Russian and international mass media have 
spread the news about the ban on driving by members of different (depending 
on the news report the list of groups varies) groups of LGBTQI communities and 
specifically, by transgender people. Since my main sphere of activities relates 
to defence of their rights, I just had to get more details about what happened. 
And this is something that is important for everybody: to the journalists, who 
are attempting to figure out what is outlawed by the Russian government this 
time, and to the communities, which are afraid of the emergence of another 
mechanism for discrimination and violation of their rights. 



l.What sort of the document was really passed by the Government 



29 th of December 2014 Government of Russian Federation have passed the 
Resolution Number 1604 "On the list of medical contraindications, medical 
conditions, and medical restrictions to driving". 

The resolution was passed as the result of the federal law "On Road Safety" (to 
which we will return later), and it has introduced three lists of conditions, with 
which the ability of people to drive can be limited in some way (although these 
limitations do not mean that, for example, any member of traffic police will 
have an ability to stop a driver and confiscate the driving licence; there exists a 
procedure of medical determination and criteria for it). 

So, there are three approved lists. One of these lists is the medical 
contraindications to driving and it in turn includes four groups of conditions of a 
person: 

•psychological disorders and disorders of behaviour (with chronic and 
protracted psychological disorders with intense, persistent, or often 
exacerbated symptoms); 



•psychological disorders and disorders of behaviour related to the use of 
psychoactive substances (until completion of observation by the health centre 
due to the prolonged remission (being cured)); 

•nervous system diseases (only one illness: epilepsy); 

•diseases of eyes and accessory visual structures (achromatopsia[l] and 
blindness of both eyes). 

The first group of conditions (it is important to note the text in parenthesis: " 
with chronic and protracted psychological disorders with intense, persistent, or 
often exacerbated symptoms") is six from eleven blocks of psychiatric 
diagnosis (or more specifically of diagnosis of "psychological disorders and 
disorders of behaviour") ICD-10. Including the infamous "Disorders of identity 
and behaviour in adult age" (F60-F69, which includes the diagnosis F64.0 
"Transsexualism"). 

However, homosexuality is not in this list, it was excluded from ICD in 1990, 
and on this note we can stop talking about banning gays and lesbians from 
driving. But the discussion about transgender people will continue. 



2. How much is new in the passed regulations 



The news is good. There is nothing new that has come out from the 
Government. No new limitations were introduced. At least for transgender 
people. In order to understand that, it's important to take a look at the system 
of interaction regulations, related to driving. 

Two laws are important for our concerns (which take judicial precedence over a 
normative act, and the Government resolution is such an act). 

The first law is The Law of RF "On psychiatric care and guarantees of citizens' 
rights in its provision". It sets guarantees to the rights of people in the sphere 
of psychiatry. Part 6 of the law specifically speaks of the limitations on some 
professional activity and activity related to the high risk factors. In this part 
there is a provision to classify a citizen as disabled and unable due to the 
psychological disorder to take part in specific activities related to high risk 
factors (including driving a vehicle). Although it is important to highlight the 
following points: 



•only the medical commission of a certified medical organisation can 
classify a person unable to drive; 

•commission must weigh the individual condition of the person, who has 

the diagnosis within a list of medical psychological contraindications; 

•the decision can be appealed in court; 

•the list of medical contraindications must be reviewed not less than once 
every five years with the scientific advances in mind. 

The second important law is Federal Law "On Road Safety". It has two articles 
interesting to us: article 23 "Medical regulation of road safety" and article 23.1 
"Medical contraindications, medical conditions, and medical limitations to 
driving". 

These articles of the law talk about the required medical certification, that 
takes place before receiving the driving licence, and also about its exchange or 
loss. The purpose of the mandatory medical certification is determination of 
whether or not drivers (driver candidates) have medical contraindications, 
medical conditions, or medical restrictions to driving vehicles. Medical 
contraindications to driving are diseases (conditions), existence of which 
restricts the ability to control a vehicle. 

The list of diseases and conditions, which can be used to determine the 
limitations to drive, approved in the end of 2014 is not a first such list. 

Back in 1993 the Council of Ministers of RF have approved the order number 
377 "On realisation of The Law of Russian Federation "On psychiatric care and 
guarantees of citizens' rights in its provision"". This order is still in place today 
and it sets the list of medical psychiatric contraindications for participation in 
specific professional activities (starting from chemical compound creation or 
driving a vehicle and ending with work related to "overstressing the voice box") 
and activities related to the high risk factors (including driving a vehicle). 

The limitations, set by this order, consist of the broad (already seen by us 
"chronic and prolonged psychiatric disorders with intense resistant or often 
exacerbated symptoms") and special and additional (concrete diagnosis, 
limiting specific types of activities). 

Therefore, psychiatric diagnosis, included in the order discussed today, could 
already have been used as the justification for limitation of ability to drive in 
cases where they were linked to "chronic and prolonged psychiatric disorders 
with intense resistant or often exacerbated symptoms". 



From this perspective the resolution of 2014 did not add anything new, but 
simply clarified the list of "psychiatric" diagnosis. 



3. Who has come up with the new resolution, how was it compiled, and 
why is "Transsexualism" mentioned there 



Although technically the new resolution did not introduce anything new in the 
current system, we need to look at how the formulation of the text of the list 
was done by the Government. And this story is much sadder. 

Stage one. The draft of the order was created inside Ministry of Health. Georgiy 
Aleksandrovich Gubanov and Department of organising of emergency medical 
assistance and expert activity were responsible for it. 

The first draft of the list of contraindications to driving could fit on a page with 
room to spare, and the groups that interests us now ("psychiatric disorders and 
disorders of behaviour (chronic and prolonged psychiatric disorder with difficult 
resistant or often exacerbated symptoms)") had four (and now six!) blocks of 
diagnosis of "psychiatric disorders and disorders of behaviour" ICD-10, and 
specifically: 

•organic, including symptomatic, psychological disorders (F00 — F09); 
•schizophrenia, schizophrenic and hallucinogenic disorders (F20 — F29); 
•mood disorders (F30 — F39); 
•mental retardation (F70 — F79). 

Stage two. As is now common. Ministry of Health has published the project of 
the the order with the minor note (the meaningful part being the promise to 
lower the death rates due to road traffic accidents to 10 for 100 thousand 
people by 2020 by the use of these proposals) on their site, proposing for the 
public to comment on the project for fifteen days. 

The public, being represented by almost ten persons, has reacted to this call 
for action from Ministry of Health and has prepared their comments. For 
example, on the extreme discriminatory limitations in relation to people with 
weak eye sight. 

An unknown individual T. Guryanova, with unknown qualifications and 



experience, has recommended that the ministry expands the list of psychiatric 
contraindications and to include in it two new blocks from ICD-10: 

diagnosis F 40-49 - neurotic, stress related, and somatoformic disorders (T. 
Guryanova has explained that "this part includes intense psychiatric disorders, 
that cause resistant loss of abilities, for example, neurotic personal 
development"); 

diagnosis F60-69 - identity and behavioural disorders in adults (as T. 
Guryanove has pointed out "this part includes disorders of identity, de- 
compensations of which can be difficult and cause loss of abilities and 
contraindications to driving a vehicle"). 

There were also highly respected citizens O.V. Skopintsev and A.N. Lebedev, 
who claimed that "the listed psychiatric contraindications are unacceptable", 
and "the limitations should only be related to those who have resistant and 
intense, often exacerbated psychiatric diseases, who are under the observation 
by psychiatrist, in all other cases the decision about the acceptance must be 
done in a case by case basis", but their recommendations were not considered. 

Stage three. The recommendations of T. Guryanova were, however, considered. 
And that's exactly how six from eleven blocks of F-diagnisis of ICD, including 
the infamous F64.0 - "Transsexualism" have appeared in the final version of the 
list of contraindications. 



4.How can this work 



So, there is no direct ban for or automatic limitation of transgender or 
transsexual people to drive in the passed resolution. Can it be used to 
introduce such limitations in practice? I will be brave and doubt it. 

Firstly, as was already highlighted, the list does not list the diagnosis itself as a 
contraindication. Contraindications can be listed diagnosis together with 
"cronic and prolonged psychiatric disorder with intense resistant or often 
exacerbated symptoms" with the condition that all of this limits the ability of a 
person to control a vehicle. 

The existence of such conditions can only be determined by psychiatrists and, 
although there are no clear criteria of "resistant or often exacerbated 
symptoms" in psychiatry, it is difficult to imagine rational specialists, who 
consider that the person with the diagnosis "Transsexualism" has a 
psychological disorder with serious enough symptomatic outcomes that would 



make it difficult to drive a car. Although that is true only if we do not remember 
about punitive psychiatry. At least for now, we will try to not recall it. 

Secondly, not everybody can apply the norms about contraindications to the 
specific situations of specific persons. For example, the traffic police officer, 
who has stopped you on the road, cannot do that. 

The limitations can be applied when you receive or exchange your driving 
licence, but the decision on whether you have contraindications is of doctors 
(see above) and not of the people who give you the licence itself. Another 
possibility is the prosecutor, who can go to court on behalf of persons unknown 
demanding termination of the right to drive a vehicle. But even here the main 
evidence is the conclusions of the specialists, which can be arrived at in three 
cases: diagnosis, symptomatic conditions, and inability to control a vehicle due 
to those. 



5. What other interesting lists exist in Russia 



The story with the limitation on driving is not a first example, where people 
with the so-called "psychiatric disorders with intense resistant or often 
exacerbated symptoms" receive special attention. The mentions of these 
conditions can be found in a host of documents. 

Some of these documents provide some benefits, for example, those disorders 
are a part of the list of intense forms of chronic diseases, which make it 
impossible for people to live in the same apartment (thus under some 
conditions members of family may receive housing). 

Another, wider part of the normative array, on the other hand, limits the rights 
of such people. For example, diagnosis F64.0 is in the list of diagnosis 
disqualifying employment as a security guard, and broader formulations 
("psychiatric disorders with intense resistant and often exacerbated 
symptoms") are used in setting up restrictions on receiving licences to 
purchase weapons, for appointment as a judge. 



6.Who is responsible and what can be done 



So, the situation with the passed resolution on contraindication to driving is not 



as clear cut as could be imagined. The resolution as such does not take away 
the right of persons in LGBTQI-community to have a driving licence. 
Theoretically it can apply only to gransgender people and people with the 
"Transsexualism" diagnosis. However, even here just the diagnosis is not 
enough. The backdoors for discrimination of transgender people are quite 
narrow, very specific, assume dishonesty of psychiatrists; but such backdoors 
exist. In the case if the discriminatory practices will begin, one will need to use 
legal means: appealing the application of norms in civil courts, Constitutional 
Court, European Court of Human Rights, etc. Specifically the lawyers of the 
Project of Legal Help to Transgender People are ready to take such cases 
(Pravo.Trans@gmail.com) . 

However, already now we can start thinking about more systematic problems. 

First problem. Who makes the legal norms and how they are passed. This 
example is the perfect illustration of total illiteracy and lack of understanding of 
the question that was to be regulated. Ministry of Health has de facto went with 
the demands of some T. Guryanova, who has somehow decided that people 
with diagnosis of some spectre (and even with non-psychiatric disorders) can 
have difficulties in controlling a vehicle. Did somebody check the claims of T. 
Guryanova, her education, qualifications, work experience? These are all open 
questions, but they can already be put to the Ministry and those responsible for 
the development of the passed resolution. 

Second problem. Activist citizens and interested persons should monitor 
projects of normative acts. For example, Ministry of Health projects. In this case 
it would be impossible to stop inclusion into the text such diagnosis as 
"Transsexualism" by the public, since they were added after the public 
discussion has ended, but that is not the only possible development of events. 
Specifically the Regulations of mandatory medical certifications; form of 
medical conclusion on existence of (on lack of) contraindications, medical 
indications or medical limitations to driving in drivers (driver candidates); the 
procedure of receiving the said medical form. These regulations can play a role 
in the situation. 

Third problem. Pathologising/psychiatrising of transgender identity. At this time 
ICD lists "Transsexualism" as a disorder and as a diagnosis. However, 
transgender activists worldwide, as well as human rights activists and experts 
call for the review of this item. Quite possible that in 2017, when new version 
of ICD will see light, transsexuality will be removed from the domain of 
psychiatry. And there are important reasons for that. Transgender identity is a 
personal gender identity, how one perceives one's social gender. It is not a 
psychiatric disorder that makes people unable to judge the impact of the 
actions and to control those. However, while the "psychiatric" diagnosis is 



attached to them, transgender and transsexual people are often face the entire 
stigma, related to the social perception and to the power of complexities of 
emotional health. 

Fourth problem. Stigmatisation and discrimination of the people with speacial 
needs, related to the psychological health. But that is a topic for a whole other 
discussion, in which we had a reason to voice our opinion today. 



[l] "Colour blindness" lack of colour vision with a functioning black-and-white vision. 



